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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

State of Oklahoma, et al., )
) 05-CV-0329 GKF-SAJ
Plaintiffs, )
) DEFENDANTS’ RESPONSE
V. ) IN OPPOSITION TO
) PLAINTIFES’ MOTION TO
Tyson Foods, Inc., et al., ) RECONSIDER AMENDED
) SCHEDULING ORDER
Defendants. )
)

Defendants jointly submit this Response in opposition to Plaintiffs’ Motion to Reconsider
Amended Scheduling Order. (Dkt. No. 1386.) In September 2007, the Cargill Defendants
moved this Court to extend and modify the dates in the Scheduling Order of March 9, 2007.
(Dkt. No. 1297.) Before that motion, Plaintiffs refused to consent to any modification
whatsoever of the schedule. However, in their response, Plaintiffs actually requested an across-
the-board extension of eight months. (Dkt. No. 1322 at 1.) Given that Plaintiffs asserted their
own proposed amended schedule, this Court deemed the response a motion to amend the
schedule. (Order of Nov. 15, 2007: Dkt. No. 1376 at 1-2.)

Now, Plaintiffs improperly seek reconsideration of the Court’s Amended Scheduling
Order (Dkt. No. 1376) by reasserting their previously denied request to expand the scope of the
expert reports on damages. Plaintiffs also seek two additional types of scheduling relief: (1) a
special 60-day Plaintiffs-only extension of expert discovery and (2) additional time between the
discovery and dispositive motion deadlines. (Dkt. No. 1386.) Plaintiffs offer no explanation of
why they omitted these requests from their original submissions and arguments, and in any event

Plaintiffs” requests are meritless.
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I ARGUMENT

Plaintiffs’ motion cites no law or authority suggesting that they meet the Tenth Circuit’s
standard for a motion to reconsider. (See id.) In fact, that law is dispositive of Plaintiffs’
motion. The Court should not reach the merits of Plaintiffs’ motion because each proposed
scheduling change either was or well could have been raised in the underlying briefing. The law
of this Circuit — resting on basic principles of justice and finality — prevents Plaintiffs from an
unfair second bite at this apple. Even if the Court were to address the merits of Plaintiffs’
motion, however, their proposed amendments should be rejected.

A. All Requests Either Were Raised or Could Have Been Raised in Plaintiffs’
Earlier Briefing on Amending the Pretrial Schedule.

The Tenth Circuit directs that courts should disregard all reconsideration arguments that
were or could have been raised in the initial briefing, which encompasses all of Plaintiffs’
arguments here. A motion for reconsideration that simply reasserts previously addressed
arguments or “advanc[es] new arguments or supporting facts which were otherwise available for
presentation” when the original motion was made is improper and must fail. Van Skiver v.
United States, 952 F.2d 1241, 1243 (10th Cir. 1991). The Tenth Circuit more recently explained
that although a motion to reconsider may be proper where the “court has misapprehended the
facts, a party’s position, or the controlling law,” such a motion “is not appropriate to revisit
issues already addressed or advance arguments that could have been raised in prior briefing.”

Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000); see also Cargill Defs.” June

18, 2007 Resp. to Pls.” Mot. to Reconsider Order Compelling Discovery: Dkt. No. 1189 at 2
(discussing same case law).
Here, Plaintiffs do not even allege that the Court misapprehended facts or law. Instead,

Plaintiffs seek rehearing of a fully argued issue and raise two other scheduling issues that could
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and should have been raised in their initial proposed schedule. The Court should deny the
motion on this ground alone, see Van Skiver, 952 F.2d at 1243, particularly in light of their
failure to address or even acknowledge the controlling law.

B. Plaintiffs” Motion Fails on Its Merits.

Should this Court decide to address the merits of Plaintiffs’ motion to reconsider, it
should nonetheless deny the motion in its entirety.

1. This Court Should Stand by it Use of Standard, Clear Language
Regarding Expert Reports.

Plaintiffs’ motion to reconsider renews their odd request that the Court should change the
well-established designation of the parties’ expert reports on injury, causation, and all other
issues except damages to the unusual designation of “non-relief-related reports” and the expert
reports on damages to “relief-related reports.” (See Dkt. No. 1386 at 1-4.) Although Plaintiffs
couch their request in part as a request for “clarification,” they nevertheless simply repeat the
same invitation that the Defendants addressed and the Court declined in its original Order. (See
id. at 1-2 (quoting at length from Plaintiffs’ original response brief at Dkt. No. 1322).) Plaintiffs
also all but admit that they now wish they had not requested the proposed scheduling order
amendments that they did. (Id. at 4: (stating that the resulting schedule was not what Plaintiffs
“wish[ed] when it made its suggestions concerning this manner of case organization.”))

Plaintiffs offer no new facts or law in support of this request,' and do not claim that the Court

! The only “fact” that Plaintiffs arguably assert in this respect is their filing of expert affidavits
in support of their motion for preliminary injunction. (See Dkt. No. 1386 at 3.) However, this
information was known to Plaintiffs at the time they argued for modifications to the scheduling
order. One of Plaintiffs” supporting expert affidavits was executed nearly two weeks before the
November 6, 2007 hearing, see Aff. of Roger L. Olsen (10/26/07) (Dkt No. 1373-18), and three
others were executed just after the hearing. See Affs. of Lowell Caneday, Gordon V. Johnson,
and Valerie Harwood (all 11/8/07) (Dkt. Nos. 1373-5, 1373-17, 1373-19).
3
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misapprehended any arguments or facts previously asserted. This question was fully argued by
all sides and is not appropriate for reconsideration.

With respect to the merits of Plaintiffs’ attempt to redefine the parties’ experts, as the
Cargill Defendants noted in their previous reply, the Court’s Scheduling Orders (old and new)
employ standard, unambiguous language, and Plaintiffs’ vague alternative would serve to
introduce confusion and ambiguity. As the Cargill Defendants observed:

If Plaintiffs intend to suggest that the Court should alter the substance of the

parties” disclosure obligations on these respective deadlines, they should say so

and state what they believe those new obligations should be. Absent such a

suggestion, however, the Court should reject the requested change in language.

(Dkt. No. 1344 at 10, emphasis in original.) Plaintiffs provided no such statement. Indeed, even
in their present motion, Plaintiffs do not identify how they intend to draw the line between
“relief-related” experts and “non-relief-related” experts and give no examples of particular
aspects of expert opinion that would fall into one category or another. In the absence of such
definition, and given the history of this case, Plaintiffs’ proposed changes would inevitably
generate further disputes about what the relabeled deadlines actually mean and whether one party
or another has complied with the Court’s requirements. “Damages expert” has a clear and well-
understood meaning, and this Court should not promote confusion by altering it.

Plaintiffs’ motion suggests that this issue was not fully developed in the underlying
arguments, overlooking the lengthy discussion of the issue at the November 6, 2007 hearing.
(See Dkt. No. 1386 at 2: (noting that the Cargill Defendants “respond[ed] to the issue in their
Reply, simply urging the Court to deny” the request, and claiming that “[tlhe Amended
Scheduling Order did not address this issue.”)) After the Cargill Defendants argued the issue,

counsel Scott McDaniel described Defendant Peterson Farms’s concerns with Plaintiffs’

proposed language change:
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This question of changing the second benchmark to relief, it concerns me
greatly, Your Honor. That’s because the plaintiffs both through pleading
and through discovery responses have indicated they’re pursuing a number
of forms of relief. Monetary damage, an order abating the use of litter, an
order to remediate the alleged injured natural resources, an order to pay for

the costs of replacing alleged injured natural resources, ... possibly an
order directing that there be some sort of future study in monitoring in the
watershed.

And if you call that second benchmark, Your Honor, anything but
damages, | think it’s going to create ambiguity where none currently exists
at least in the wording of the scheduling order. And you can imagine that
the defendants are skeptical of the plaintiff’s desire to change it for all
these reasons we’ve described. If that language is employed, as Mr. Ehrich
says, does that mean they can produce a natural resource damage
assessment or remediation plan and we have a month to respond? If ... the
Court adopts their language, if an expert submits an opinion about entirely
new litter management protocols different than the laws of the two states,
will the defendants only have a month to respond?

So, I would submit to you Your Honor the only thing that makes sense is to
limit that second benchmark to what it says and that is monetary damages.

(Nov. 6, 2007 Hrg. Tr.: Dkt. No. 1387 at 176:5 — 177:5.) In rebuttal, Plaintiffs’ counsel Louis
Bullock argued that Plaintiffs’ requested change in the names of the expert reports was:

trying to get at is that in the first phase of experts, what we would submit
is our -- the causation piece and the injuries ... the basics of fate and
transport, the basics of ... what injuries have resulted from this
contamination.

The second phase would be looking at damages and remedies. Damages
are not, as the Court is well aware, a stand alone piece. Damages change
according to how you design the remedies. And you can’t really begin
designing the remedies until you know what the injuries are. And so, it
doesn’t really make sense, that is unless you’re a defendant and you want
to be sure that plaintiff doesn’t have a chance to really look at the injuries
and then design a remedy, to say you’re going to do the remedies at the
same time that you do the injuries. Until you get the injuries you really
can’t start on the remedy work.

(Id. at 195:5-21.) To which this Court responded: “You [could] always assume that damages
meant quantification of the monetary damage which would [Jcome after the discussion of the

injury, of course.” (ld. at 195:22-24.) Mr. Bullock agreed with the Court, but then retorted that
5
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part of the question is “what can be accomplished by, for instance, injunctive relief so that what
amount of -- what is left to be compensated in the way of damages [sic].” (Id. at 195:25 -
196:4.) Mr. Bullock concluded: “Until you get that complex picture together into one place,
you’re really taking it in divisions which are very artificial and do not recognize their interplay.”
(Id. at 196:5-7.) With that, the Court found that issue submitted. (Id. at 196:8-9.) In sum,
Plaintiffs previously presented and the Court fully considered the very issue and arguments
Plaintiffs raise again here.

Plaintiffs’ persistence and aggressiveness in pursuing this change in language is both
puzzling and troubling. Of particular concern in considering Plaintiffs’ proposed “relief-related”
regime is the possibility that Plaintiffs would try to produce a CERCLA remediation plan or a
natural resource damages (“NRD”) assessment only at the second expert deadline, claiming that
the plan or assessment was “relief-related” and leaving Defendants only two months to respond.
If that is what Plaintiffs mean by their nomenclature request, they should directly say so and
provide support.

Similarly, the doggedness of their efforts suggests that Plaintiffs may intend a backdoor
claim for injunctive relief under Count 2 for CERCLA NRD. The law is clear, however, that
NRD claims under CERCLA may seek only monetary relief, and not injunctive relief.? If

Plaintiffs in fact intend to challenge this longstanding statutory interpretation and seek injunctive

2 For example, the Department of Interior regulations for CERCLA define damages to mean
“the amount of money sought by the natural resource trustee as compensation for injury,
destruction, or loss of natural resources as set forth in section 107(a) or 111(b) of CERCLA.” 43
C.F.R. 8 11.14(l); see also 43 C.F.R. § 11.80(b) (explaining that the purpose of the damage
determination phase is “to establish the amount of money to be sought in compensation for
injuries to natural resources resulting from a discharge of oil or release of a hazardous
substance.”).
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relief for NRD under CERCLA, they should do so directly and with supporting analysis and
legal authorities, not through the guise of a language change in a scheduling order.

This discrete matter was briefed and fully argued before the Court. Upon due
consideration, this Court correctly let stand its original language that expert report phases be for
“all Issues Except Damages” and “Damages.” (Order of Nov. 15, 2007: Dkt. No. 1376 at 2.)
The Court found for Defendants rather than Plaintiffs on that issue—nothing has changed, and
no clarification of that ruling is necessary. The Court’s ruling was and is sound, and Plaintiffs
offer no valid reason for the Court to change it.

2. The Court Should Reject a “Plaintiffs Only” Discovery Period.

For their second requested modification to the Amended Schedule, Plaintiffs apparently
argue that they should receive an extra discovery period unavailable to Defendants. (See Dkt.
No. 1386 at 4-5.) Aside from Plaintiffs’ unexplained failure to raise this argument in their
original briefing, see Van Skiver, 952 F.2d at 1243, the Court should deny the request on its
merits as lacking in basic fairness.

In their original motion, Plaintiffs requested 30 days between Defendants’ damages
experts’ reports and the close of discovery, during which time presumably all parties could
engage in discovery. (Dkt. No. 1322 at 13.) The Court rejected that proposal and set the two
deadlines on the same date, March 2, 2009. Plaintiffs now “suggest” that the Court amend the
Scheduling Order “to allow Plaintiff 60 days to complete its discovery related to Defendants’
final expert reports.” (Id. at 4-5.) Plaintiffs specify that “all other discovery” should still be due
by March 2, 2009. (Id. at 5.) Such a Plaintiffs-only extension of expert discovery would be
fundamentally unfair, and Plaintiffs offer no authority to support it. (See id. at 4-5.) If the Court
were to make any modification of the discovery deadlines, the time allowed should be equal for

all parties.
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3. The Dispositive Motion Deadline Need Not Be Altered.

Plaintiffs” final proposed amendment to the schedule is found in a footnote on the last
page of their motion to reconsider. (Dkt. No. 1386 at 5 n.1.) Without supporting argument,
explanations, or authorities, Plaintiffs suggest that the Court move the dispositive motion
deadline from April 2 to May 15, 2009 to account for their request for additional Plaintiffs-only
discovery into Defendants’ expert damages reports. Defendants defer to the Court’s discretion
on this issue, which of course depends on the Court’s ruling on Plaintiffs’ requested discovery
extension.

1. CONCLUSION

For all the above reasons, Defendants respectfully request that the Court deny Plaintiffs’
Motion To Reconsider Amended Scheduling Order.

Respectfully submitted,

Rhodes, Hieronymus, Jones, Tucker & Gable,
PLLC

BY: s/ John H. Tucker, OBA #9110
JOHN H. TUCKER, OBA #9110
CoLIN H. TuCKER, OBA #16325
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And

DELMAR R. EHRICH
BRUCE JONES
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Telephone:  612/766-7000
Facsimile: 612/766-1600
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